
Board of Adjustment Minutes


January 13, 2014


RALEIGH BOARD OF ADJUSTMENT MINUTES

The Raleigh Board of Adjustment met in regular session on Monday, January 13, 2014 at 1:00 p.m. in the City Council Chamber, Room 201 of the Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 W. Hargett Street, Raleigh, North Carolina with the following present:


Board






Staff
Charles Coble, Chairman, (City)
John Silverstein, Attorney to the Board

J. Carr McLamb, Jr., Vice-Chairman (City)
Travis Crane, Assistant Planning Director

Tommy Jeffreys, Secretary (County)
Eric Hodge, Assistant Planning 

Timothy Figgins (City)
    Administrator

Karen Kemerait (City Alternate)
Ralph Puccini, Assistant Deputy Clerk

Ted Shear (City)

Absent

Brian Williams (City Alternate)
These are summary minutes unless otherwise indicated:

Chairman Coble called the meeting to order, introduced members of the Board and staff present at today’s meeting, and read the rules of procedure.

Chairman Coble swore in Assistant Planning Director Travis Crane and Assistant Planning Administrator Eric Hodge, who used a PowerPoint presentation in aid to presenting testimony.

The following items were discussed with actions taken as shown:

******************************************************************************

A-89-13 – 1/13/14
DECISION:
Decision held over to the Board’s February 10, 2014 meeting.
WHEREAS, Gail Wiesner, appellant, requests an appeal of a Raleigh Historic Development Commission decision 135-13-CA for property located at 516 Euclid Street to construct a new two story house, two story accessory building, driveway and sidewalk in the Residential-10 Zoning District with Historic Overlay District. 

Mr. Silverstein reviewed the Board’s procedure for hearing appeals of Historic Development Commission rulings.  He stated the appeals are in the form of a writ of certiorari citing Section 160A-393 of the North Carolina General Statutes.  He noted this provision usually applies to appeals from the Board of Adjustment to Superior Court.  He stated the Board is to review the record of the proceedings and determine whether substantial evidence supported the Historic Development Commission’s decision.

Assistant Planning Administrator Eric Hodge (sworn) gave a brief overview of the appeal and stated Associate City Attorney Nicolette Fulton will be presenting arguments on behalf of the City.  

Appellant

Attorney Andy Petesch, 916 North Blount Street (sworn) representing the appellant, submitted a packet containing the following information in support of the appeal:

1.
N. C. General Statutes Section 160A-388

2.
N. C. General Statutes Section 160A-393

3.
N. C. Case Law (Standard of Review Excerpts)

4.
City of Raleigh Unified Development Ordinance Section 1.1.12 (Adopted Manuals)

5.
City of Raleigh Unified Development Ordinance Section 5.4.1 (General Historic Overlay District)
6.
City of Raleigh Unified Development Ordinance Section 10.2.15 (Certificate of Appropriateness Review)

7.
A-S-P Associates v. City of Raleigh (N.C. 1979)

8.
Sanchez v. Town of Beaufort BOA (N.C. App. 2011)

9.
Design Guidelines for Raleigh Historic Districts (Selected Sections)

10.
Findings of Fact (Combined)

11.
Evidence Outline

Associate City Attorney Nicolette Fulton expressed her objection to the inclusion of Section 11 stating the section lists the Petitioner’s address as 515 Euclid Street and not the subject property’s address of 516 Euclid.  Mr. Petesch stated it is in fact a typo and it should be 516 Euclid Street.  Ms. Fulton stated with that correction she withdrew her objection.

Clerk’s note:  Mr. Petesch cited various passages throughout the packet of information while presenting his argument.

Mr. Petesch asserted the Historic Development Commission (HDC) deviated from its own guidelines and granted the Certificate of Appropriateness (COA) without substantial evidence to support the decision; therefore the decision was arbitrary and capricious.  He asserted the Board of Adjustment may substitute its own decision and cited several North Carolina case decisions in support of his assertion.

Chairman Coble questioned whether there was any written decision of the HDC other than the approved minutes with Mr. Petesch submitting a copy of a letter from the HDC addressed to the property owner of 516 Euclid Street dated September 16, 2013 outlining the Commission’s decision.  (Clerk’s note: this letter is also included in the City’s packet of the official RHDC recorded submitted later in this hearing.)  

Chairman Coble noted the Board members have copies of the minutes from the September 2013 and October 2013 HDC meetings; however there is no list of evidence presented at those hearings.

Mr. Petesch read an excerpt of City of Raleigh’s Unified Development Ordinance (UDO) to argue the burden of proof was on the applicant to show the project was appropriate for the neighborhood.  The cited section reads as follows:


Section 10.2.15(D)(4)(h)

In all proceedings or public hearings before the Historic Development Commission with regard to an application for a certificate of appropriateness, the burden of producing substantial evidence or testimony is upon the applicant and if the applicant fails to do so, the Commission shall deny the certificate.

Chairman Coble questioned whether the HDC minutes or letter was different from any other HDC actions with Mr. Petesch responding he did not know and went on to talk about the certificate of appropriateness cases appealed to superior court that were included in the packet of information as items 7 and 8.

Chairman Coble questioned if the issue is whether the HDC applied an incorrect standard in rendering its decision with Mr. Petesch responding it is his client’s assertion the HDC deviated from the standard and asserted there was a lack of evidence in support of the decision.  He went on to allege the logic used in the decision was, at best, remote.
Mr. Shear noted the COA case was filed in August of 2013 and questioned whether the UDO standards applied since it did not go into effect until September with Mr. Petesch responding the UDO standards were applied at the time of the COA hearing; that the approval date would set the standard.

Mr. Petesch cited several passages in COA appeal case Sanchez v. Town of Beaufort BOA (Item No. 8 in the information packet) and asserted the issue in both cases was about the HDC’s “cherry-picking” guidelines to reach their rulings.
Mr. Petesch submitted a letter from Barry Kitchener, president of the Society for the Preservation of Historic Oakwood, written for the original COA hearing expressing the Society’s opposition to the application.  (Clerk’s note: this letter is also included in the City’s packet of the official RHDC recorded submitted later in this hearing.)
Mr. Petesch stated the applicant cited the diverse styles represented in Historic Oakwood in support of his COA application; however he went on to assert that though the diverse styles presented a cohesive “whole”, there is no mention of “mid-century modern”.
Discussion took place regarding the findings of fact in the HDC decision with Chairman Coble questioning whether the findings were generated by City Staff and adopted by the HDC with Mr. Petesch responding in the affirmative.

Chairman Coble questioned whether Findings of Fact No. 5 was an error of the HDC with Mr. Petesch indicating his intention to use this finding in support of his argument.

Discussion took place regarding the artist’s rendering of the proposed subject dwelling with Mr. Petesch noting the drawing does not show the scale of the project with respect to the surrounding dwellings in the neighborhood.

Mr. Silverstein questioned whether the Petitioner was also “cherry-picking” the standards to support her appeal.
How HDC standards were applied in the 1980’s were discussed briefly.

Mr. Silverstein questioned if it was Petitioner’s argument that HDC discussion during deliberations by members of the HDC took precedence over the findings of fact with Mr. Petesch responding in the negative and that he was presenting a juxtaposition of comments with the findings of fact to prove the HDC’s decision was arbitrary and reiterated his assertion.  In response to questions, Mr. Petesch expressed his belief the testimony presented did not support the findings of fact, and asserted the burden was on the COA applicant to prove the dwelling was not incongruous with the surrounding dwellings.

Brief discussion took place regarding how the Board of Adjustment (BOA) reviews the evidence in this hearing.

Mr. Silverstein questioned if it was the Petitioner’s argument that the HDC’s decision be reversed or sent back with Mr. Petesch responding it is the Petitioner’s argument that the BOA reverse the HDC’s decision and asserted this was the only viable decision.

Discussion took place on how the Petitioner and the HDC interpreted the term “compatible” with Mr. Petesch talking about how the proposed dwelling’s window designs do not match other windows in Historic Oakwood.

Chairman Coble stated the primary quarrel seems to be over building materials and questioned whether it was Petitioner’s contention there was no direct evidence presented at the hearing in support of consistency with Mr. Petesch citing various examples cited in the COA hearing testimony both in support and against consistency. 

Mr. Petesch noted the Historic Oakwood essay included as Findings of Fact No. 30 did not mention “modern” architecture.

In summary, Mr. Petesch stated the first part of the COA hearing took over 4.5 hours, and re-asserted the applicant did not meet the burden of proof of congruency and that the applicant looked for exceptions to the rule in support of his case.  

Respondent

Associate City Attorney Nicolette Fulton (sworn), submitted a packet of information as the City’s response to the Petitioner which included a motion to dismiss asserting the Petitioner lacked standing as an aggrieved party.
Discussion took place regarding whether granting this motion would render any COA appeal non-reviewable.

Discussion took place regarding whether “standing” was an issue in a previous BOA special use permit case on Mount Herman Road (The Runway) and how this COA appeal compared.

Chairman Coble directed Ms. Fulton to proceed with her arguments on the merits of the petition.

Ms. Fulton submitted a copy of the Certified Record of the COA proceedings and went on to discuss her argument in support of the HDC decision.  She reviewed how the City of Raleigh granted authority to the HDC and how the evidence supported the HDC decision.

Chairman Coble indicated the Petitioner argued the COA applicant had the burden of proof of congruency and questioned whether it was the City’s argument that the HDC must approve the COA unless evidence proves incongruence with Ms. Fulton indicating that is correct as that position is outlined in the State Statutes.  In response to questions, Ms. Fulton stated the applicant must present an application that meets HDC guidelines, and when appearing before the COA committee there must be proof of substantial evidence the project would be incongruous.
How the Petitioner cited testimony in the COA hearing to prove incongruence was discussed with Ms. Fulton citing a passage from the Historic Oakwood essay talking about Historic Oakwood’s “most diverse styles of architecture.”

Mr. Figgins questioned whether new construction must match one of the styles mentioned in the essay with Ms. Fulton asserting new construction did not have to exactly match; only include characteristics of the styles listed with congruency of the design determined by the HDC.

Chairman Coble questioned if HDC determines congruency how can the BOA review any decisions if there aren’t any guidelines with Mr. Shear noting that if it is really “anything goes” and questioned how and what standards were applied and whether there was any continuity of opinion.

Ms. Fulton noted at least 21 people testified in the COA hearing and went on to list the names of the people who testified noting all testimony was used as factors in the HDC’s decision:

Louis Cherry; Applicant and Architect
Marsha Gordon; Applicant

Curtis Kasefang: former RHDC Chair; Design Review Advisory Committee Member; Oakwood Resident; Resides 150 feet from subject property

Barbara Wishy: Oakwood Resident
Deborah Smith: Oakwood Resident; Resides immediately adjacent to subject property

Peter Rumsey: Oakwood Resident

Chris Crew: Oakwood Resident

Gene Conti: Oakwood Resident

Eddie Coleman: Oakwood Resident

Matthew Brown: Oakwood Resident; Oakwood Board Member; Former RHDC Commissioner; Author of National Register Inventory of Oakwood

Joy Weeber: Oakwood Resident; submitted Memorandum

Helen Tarp

David Nightingale: Oakwood Resident

Agnes Stevens: Oakwood Resident

Ellen Nightingale: Oakwood Resident

Jerry Nowell: Oakwood Resident 

Gail Weisner: Oakwood Resident; submitted Memorandum

Tim Metcalf: Oakwood Resident

Bruce Miller: Oakwood Resident; Tour Guide

Will Hillebrenner: Oakwood Resident; President of the Society for the Preservation of Historic Oakwood; submitted Memorandum

Lengthy discussion took place regarding what standards were used and applied in the HDC’s decision and how those standards were used to determine congruency and compatibility in a historic district.

Ms. Kemerait expressed her belief the BOA should focus its responsibility on the findings of fact as outlined in the State Statute included as Item No. 2 in the Petitioner’s information packet in order to determine whether HDC’s decision is supported by the evidence in the record.
Chairman Coble urged Ms. Fulton to focus her argument on the competence of the HDC’s decision.

Ms. Fulton talked about how Oakwood developed over the years and went on to argue her case in support of the HDC decision citing several passages in City’s Response packet.
Chairman Coble stated Petitioner asserts the findings of fact in the case support Petitioner’s opinion the application was incongruous with Ms. Fulton responding the judgment of incongruity is one that must be made by the HDC and not the BOA.  She stated the HDC weighs the credibility of testimony, evidence, etc. in rendering its decision with Chairman Coble stating he understood that; however the Petitioner asserted the evidence didn’t support congruity.  He  questioned the City’s position in support of the HDC’s determination of congruity with Ms. Fulton responding most of the testimony given at the hearing was by lay people giving speculative testimony.  She asserted only 5 out of the 21 people testifying presented credible testimony and the HDC relied on that testimony to render its decision on the COA.  She asserted the findings of fact constitutes substantial and competent evidence and urged the Board uphold the HDC decision.

Chairman Coble asked for a show of hands from members of the audience in both in support of the HDC’s decision and in support of the Petitioner.  The City Clerk counted the number of hands raised and the results are as follows:


In support of the HDC Decision – 4


In support of the Petitioner – 3

Rebuttal
Mr. Petesch stated the State Statute in conjunction with the City’s UDO places the burden of proof on the applicant with regard to congruency.  He stated if Historic Oakwood were that diverse, the applicant should not have any problem finding supporting designs.  He noted City Staff member Tanya Tully’s statement that this was the first application of its kind, and asserted the HDC did not apply set guidelines to its decision.
Mr. Petesch went on to point out the City did not cite any evidence in its argument and asserted there was no guiding principle in its COA decision.  He noted the terms “modern” and “contemporary” are defined differently, and asserted the findings of fact are not supported by testimony.  He also challenged the testimony of an HDC member who relied on US Forestry provisions in making his decision.

Mr. Petesch asserted there is sufficient competent evidence to support incongruency and urged the Board reverse the HDC decision.

Mr. McLamb requested a clarification of City’s competent evidence cited in the hearing with Ms. Fulton listing the following items:


1
COA Application


2.
Testimony of Curtis Kasefang


3.
Testimony of Tanya Tully


4.
Testimony of the Applicant


5.
Any prior COA’s used as precedential evidence.

Ms. Fulton reviewed briefly the City’s argument in support of the HDC’s decision citing passages from the City’s Response packet.

Chairman Coble questioned whether the opposing attorney wanted time to submit written responses to information submitted in today’s hearing with Mr. Petesch stating he had no plans for submitting a written response and Ms. Fulton indicating she may submit a response arguing the competency issue of the A-S-P case.
Following further discussion and a polling of the Board members, Chairman Coble stated the Board will postpone rendering its decision to the Board’s February 10, 2014 meeting and stated the parties may submit written responses of no greater than 10 pages to Assistant Planning Director Crane’s office no later than 10 days prior to the hearing or January 31, 2014.  He stated the Board will only continue deliberations at the February 10, 2014 meeting and not re-open the hearing. 

******************************************************************************

Chairman Coble declared a recess from 4:10 p.m. to 4:20 p.m.

******************************************************************************

A-95-13 – 1/13/14
DECISION:
1.  
Approved the Special Permit.

2.
Denied the request for a sign on the vehicle as prohibited by the Code.
A-95-13 WHEREAS, Kenneth and Lisa Persson, property owners of 10625 Silverwood Creek Drive, request a special use permit to allow live-work for a tropical fish business pursuant to section 6.7.3 of the Unified Development Ordinance on property zoned Residential-4. 

Assistant Planning Administrator Eric Hodge (sworn) reviewed the Unified Development Ordinance (UDO) guidelines for live-work permits as outlined in section 6.7.3.  In response to questions, Mr. Hodge indicated staff’s position is the applicant met all the conditions; however, the UDO prohibits a sign on the vehicle.

Applicant

Kenneth Persson, 10625 Silverwood Creek Drive (sworn) stated the vehicle sign is essentially a decal, but is necessary for the business.  In response to questions, he stated there would be no external alterations to the dwelling; however, there may be some interior structure upgrades due to the weight of the fish tanks.  He stated collecting tropical fish as a hobby, and has had several requests to sell the fish offspring, so he needs a permit to do so.  He stated customers would call to the premises by appointment only; and that the fish would be taken to FedEx and UPS offices and shipped from there.  He stated there will be few deliveries made to the premises.

Brief discussion took place regarding HOA covenants with Mr. Silverstein noting the Board could not take them into consideration in rendering its decision.

Requests for Notification

None.

Findings of Fact

1.
Applicant seeks a special use permit pursuant to Raleigh City UDO Section 6.7.3E to operate a Live-Work Unit.

2.
The Board has considered Applicant's verified application and the evidence and the testimony adduced at the hearing.

3.
Applicant intends to sell tropical fish, which will be shipped by FedEx and UPS to customers.

4.
Pursuant to Raleigh UDO Section 6.7.3E, the Board has considered the following 14 requirements:

(a)
In a Residential District, a special use permit issued in accordance with Sec. 10.2.9. is required for a live-work unit.

(b)
A minimum of 1 individual must occupy the live-work unit as their primary place of residence.

(c)
The live-work unit may employ no more than 2 individuals not living on the premises at any one time.

(d)
Work space within the unit may be used as an office, studio, gallery, beauty/hair salon, or for production involving the use of hand tools and small-scale, light equipment.

(e)
Resale of such items as, but not limited to, antiques, jewelry and clothing may be permitted in addition to handmade items produced in the live-work unit.

(f)
No specialty service such as, but not limited to, dance instruction, crafts or music lessons shall be provided for a group larger than 5 persons.

(g)
No business storage or warehousing of material, supplies or equipment is permitted outdoors.  Storage is permitted in the live-work unit or a fully-enclosed accessory structure only.

(h)
Except for permitted signage, there must be no change in the outside appearance of the building or premises, or other visible evidence of the conduct of the work inside.

(i)
Signage is limited to 1 unit wall or projecting sign limited to 3 square feet in area, attached to the structure housing the live-work unit.

(j)
No equipment, vehicle or process may be used that creates excessive noise, vibration, glare, fumes, odors, or electrical interference.

(k)
Only 1 vehicle used in connection with the live-work use shall be parked or stored on the premises; provided, however, the vehicle must not be a bus, truck, van, trailer, or other vehicle over 6000 lbs., as listed on the vehicle registration form, and no advertising or reference to the use may be displayed on the vehicle in any manner.

(l)        No more than 5 customers are permitted on the premises at any one time.

(m)    The requirements for shipping and receiving of materials in connection with the business does not create excessive noise or traffic.

(n)        One additional on-site parking space is required per live-work unit.

5.
Applicant has met all the foregoing requirements in order to operate his tropical fish business.

Conclusions of Law

1.
Applicant has met the requirements of Raleigh UDO Section 6.7.3E, and the special use permit for the Live Work Unit should be issued.

2.
It is necessary and appropriate to impose the following conditions and safeguards on the issuance of the special use permit: There can be no sign on the vehicle.

3.
The decision is subject to review for fraud, material misrepresentation, or other misconduct at the proceeding or for violations on the subject property of either any provision of the Raleigh UDO or an imposed limiting condition, and if such a determination is made by the Board, its prior decision may be reversed, modified, or affirmed.

4.
If any of the conditions affixed hereto or any part thereof shall be held invalid or void, then the decision shall be void and of no effect.

Motion

Chairman Coble moved to approve the Special Use Permit and deny the request for a sign on the vehicle as it is prohibited by the UDO.  His motion was seconded by Mr. McLamb and received the following vote: Ayes – 5 (Coble, McLamb, Jeffreys, Figgins, Shear); Noes – none.  Chairman Coble ruled the motion adopted and the Special Use Permit is granted.

******************************************************************************

A-96-13 – 1/13/14

DECISION:
Decision held over to the Board’s February 10, 2014 meeting to allow the applicant an opportunity to present testimony.

A-96-13 WHEREAS, Jay Sunde II, lessee of 11010 Raven Ridge Road, requests a special use permit for a day care center pursuant to section 10-2144 of the Zoning Code on property zoned Residential-15 and Shopping Center.

Assistant Planning Administrator Eric Hodge (sworn) reviewed the application noting the subject property is split-zoned.  In response to questions, Mr. Hodge indicated staff’s position is the application met all the conditions for the special use permit.
Mr. Silverstein questioned the proposed number of enrollees with Mr. Hodge responding the applicant proposed up to 90 enrollees.  

Mr. Shear noted the subject property is zoned conditional use and questioned the conditions of the zoning with Mr. Hodge responding there were no conditions restricting daycare facilities.

Mr. Shear questioned whether there were any transitional yard buffers with Mr. Hodge responding there were, however they’re located on the adjacent properties.

Applicant

No one appeared on behalf of the applicant.

Attorney Ben Kuhn, stated he is here to represent the adjacent property owner in opposition to the application.

Chairman Coble noted the applicant may have stepped out due to the length of the first case in today’s meeting and, without objection, he will hold this item to the end of today’s meeting to see if the applicant appears.

Later in the meeting, it was determined the applicant had left the meeting earlier and took his sign with him.

Clerk’s note:  Mr. McLamb left the meeting at 5:45 p.m.
Mr. Silverstein stated according to the Board’s Rules of Procedure, if the applicant is not present, the Board may consider the matter withdrawn.

Attorney Ben Kuhn urged the Board to listen to his presentation in opposition as the Board members have the application before them and therefore should have all the information needed in support of the request.

Chairman Coble stated he would like the Board to hear from Staff first.

Assistant Planning Administrator Hodge stated the proposed facility would have 90 enrollees with 13 staff.  He indicated there is sufficient parking and a fence would be required for the play area.  He stated there will be no exterior changes to the facility other than the outdoor play area and indicated that the application meets all conditions for the special use permit.

Opposition

Attorney Ben Kuhn (sworn) representing the owners of the adjacent office building, used a PowerPoint presentation in support of his testimony and submitted a copy of City of Raleigh Code Section 10-2144 outlining the conditions for granting a special use permit and asserted the application did not meet the conditions, and the applicant is not present to present backup testimony to support his request.  Mr. Kuhn went on to assert the application did not meet conditions with regard to parking, access, traffic, etc.  He submitted a notarized copy of a trip generation comparison prepared by the following:

Christa Greene , PE

Seal #20654

Greene Transportation Solutions, PE, 

Mr. Kuhn stated the report indicated the proposed daycare could generate up to 392 additional trips daily and pointed out his client shares a common access driveway with the applicant, so any stacking of vehicles for the daycare will inhibit access to his client’s facility.

Mr. Kuhn noted the proposed play area would be located within a drainage easement.

Assistant Planning Administrator Hodge noted the UDO requires Stormwater division permitting for any fencing within an easement.

Mr. Kuhn pointed out the location of underground utilities in the proposed play area location and asserted that is not a proper location for a play area.  He further asserted access to the facility is not adequate and challenged staff’s conclusion regarding injurious to property or improvements in the surrounding area.  

Discussion took place regarding whether to accept the traffic count study as it was noted the author could not be cross-examined.

Discussion also took place regarding whether play areas are allowed in drainage easements.

Mr. Kuhn concluded his argument by asserting the applicant failed to meet the conditions for the special use permit; therefore the Board must deny the application.

Following further discussion, Chairman Coble stated the matter will be held over to the Board’s February 10, 2014 meeting to give the applicant an opportunity to present testimony in support of his application.

******************************************************************************

A-97-13 – 1/13/14


DECISION:
Approved the Special Use Permit.

WHEREAS, Aron Robbins, lessee of 415 North Boundary Street, requests a special use permit to allow live-work for a guitar repair facility pursuant to section 6.7.3 of the Unified Development Ordinance on property zoned Residential-l0. 

Assistant Planning Administrator Eric Hodge (sworn) reviewed the Unified Development Ordinance (UDO) guidelines for live-work permits as outlined in section 6.7.3.  

Discussion took place regarding the size of the allowed sign with Mr. Hodge noting the sign could be up to 3 square feet in size.

Mr. Shear noted there was no plot plan submitted with the application noting this would be an issue.

Applicant

Aron Robbins, 415 North Boundary Street (sworn), in response to questions, stated there were issues with the original plot plan he submitted with the application, and was going to revise it, however the staff person told him it would not be needed.  He stated the business area would be approximately 277 square feet in size and located in a portion of an old storefront.  He stated he gives individual guitar lessons to about 15 members of the community; however, most of his business would involve the repair and restoration of guitars.  He stated the sign is a decal on the window approximately 15 inches by 22 inches, and he has an a-frame sign he places outside during business hours.  

Mr. Shear noted the applicant would be limited to only 1 sign according to the UDO with Mr. Coble noting the a-frame sign issue would be a matter for staff to determine.

Mr. Shear noted the application indicates no re-sale or sales, however the applicant’s website includes sales with Mr. Robbins responding the sales are in conjunction with the repairs and restoration of the guitars.  

Mr. Shear noted the applicant would also have to provide off-street parking with Mr. Robbins responding he had being in discussions with the staff person about that.  

The need for the applicant to provide off-street parking was discussed with Mr. Shear expressing the need for a plot plan to show parking.

Chairman Coble questioned if the driveway can accommodate 2 cars with Mr. Robbins responding in the affirmative.  In response to questions, Mr. Robbins stated the driveway is gravel with Mr. Shear noting staff may have an issue with that.

Opposition

None.

Requests for Notification

None.

Findings of Fact

1.
Applicant seeks a special use permit pursuant to Raleigh City UDO Section 6.7.3E to operate a Live-Work Unit.

2.
The Board has considered Applicant's verified application and the evidence and the testimony adduced at the hearing.

3.
Applicant intends to operate a guitar repair facility.

4.
Pursuant to Raleigh City UDO Section 6.7.3E, the Board has considered the following 14 requirements:

(a)
In a Residential District, a special use permit issued in accordance with Sec. 10.2.9. is required for a live-work unit.

(b)
A minimum of 1 individual must occupy the live-work unit as their primary place of residence.

(c)
The live-work unit may employ no more than 2 individuals not living on the premises at any one time.

(d)
Work space within the unit may be used as an office, studio, gallery, beauty/hair salon, or for production involving the use of hand tools and small-scale, light equipment.

(e)
Resale of such items as, but not limited to, antiques, jewelry and clothing may be permitted in addition to handmade items produced in the live-work unit.

(f)
No specialty service such as, but not limited to, dance instruction, crafts or music lessons shall be provided for a group larger than 5 persons.

(g)
No business storage or warehousing of material, supplies or equipment is permitted outdoors.  Storage is permitted in the live-work unit or a fully-enclosed accessory structure only.

(h)
Except for permitted signage, there must be no change in the outside appearance of the building or premises, or other visible evidence of the conduct of the work inside.

(i)
Signage is limited to 1 unit wall or projecting sign limited to 3 square feet in area, attached to the structure housing the live-work unit.

(j)
No equipment, vehicle or process may be used that creates excessive noise, vibration, glare, fumes, odors, or electrical interference.

(k)
Only 1 vehicle used in connection with the live-work use shall be parked or stored on the premises; provided, however, the vehicle must not be a bus, truck, van, trailer, or other vehicle over 6000 lbs., as listed on the vehicle registration form, and no advertising or reference to the use may be displayed on the vehicle in any manner.

(l)        No more than 5 customers are permitted on the premises at any one time.

(m)
The requirements for shipping and receiving of materials in connection with the business does not create excessive noise or traffic.

(n)
One additional on-site parking space is required per live-work unit.

5.
Applicant has met all the foregoing requirements in order to operate his guitar repair business.

Conclusions of Law

1.
Applicant has met the requirements of Raleigh UDO Section 6.7.3E, and the special use permit for the Live Work Unit should be issued.

2.
It is necessary and appropriate to impose the following conditions and safeguards on the issuance of the special use permit: There can be no sign on the vehicle.

3.
The decision is subject to review for fraud, material misrepresentation, or other misconduct at the proceeding or for violations on the subject property of either any provision of  the Raleigh UDO or an imposed limiting condition, and if such a determination is made by the Board, its prior decision may be reversed, modified, or affirmed.

4.
If any of the conditions affixed hereto or any part thereof shall be held invalid or void, then the decision shall be void and of no effect.

Motion

Chairman Coble moved to approve the Special Use Permit.  His motion was seconded by Mr. Figgins and received the following vote: Ayes – 5 (Coble, Figgins, McLamb, Jeffreys, Shear); Noes – none.  Chairman Coble ruled the motion adopted and the Special Use Permit is granted.
******************************************************************************

A-98-13 – 1/13/14

DECISION:
Held over to the Board’s February 10, 2014 meeting.

 WHEREAS, Murdock and Gannon Construction Company, property owners of 3261 Landing Falls Lane, requests (1) a 17.3 foot front yard setback variance; (2) a 12 foot side street variance; (3) a seven foot side yard setback variance; and (4) a 26 foot rear yard setback variance specified in section 10-2075 of the Zoning Code.  The variances are requested to facilitate a property subdivision with respect to an existing pergola for property zoned Residential-4. 

Assistant Deputy Clerk Ralph Puccini stated the applicant left a note with him stating he had to leave the meeting.   Chairman Coble questioned whether the applicant requested the matter be deferred with Mr. Puccini responding the applicant gave no indication.

Following brief discussion, Chairman Coble indicated the matter would be held over to the Board’s February 10, 2014 meeting.

******************************************************************************
A-99-13 – 1/13/14

DECISION:
Held over to the Board’s February 10, 2014 meeting to re-advertise to correct the address of the subject property.

WHEREAS, David Bevan, property owner of 1408 Goren Place, requests an extension of the approval of variance A-69-12 to construct a fence for property zoned Residential-4. 

Assistant Planning Administrator Eric Hodge indicated the incorrect address was advertised noting the applicant’s mailing address was listed and not the address of the subject property.

Following brief discussion, Chairman Coble indicated the matter would be held over to the Board’s February 10, 2014 meeting in order to re advertise the item with the corrected property address.

A-100-13 – 1/13/14


DECISION:
Approved.

WHEREAS, Tishre Hunter, lessee of 3416 Monsieur Court, requests a special use permit to allow live-work for a home-based bakery pursuant to section 6.7.3 of the Unified Development Ordinance on property zoned Residential-6. 
Assistant Planning Administrator Eric Hodge (sworn) reviewed the reviewed the Unified Development Ordinance (UDO) guidelines for live-work permits as outlined in section 6.7.3.  In response to questions, Mr. Hodge indicated staff’s position is the applicant met all the conditions.

Applicant

Tishre Hunter, 3416 Monsieur Court (sworn), in response to questions, stated she is not requesting a sign for her business.  She stated she would like to have 2 employees on site during the day and will have adequate parking. She indicated the hours of operation would be 10:00 a.m. to 5:00 p.m. weekdays.

Opposition
Jonathan Thomas, 1309 Ricochet Drive (sworn) stated he is the president of the homeowners association.

Chairman Coble advised Mr. Thomas the Board cannot consider Homeowner Association covenants as that is an agreement among the property owners; however the Board would welcome other testimony regarding the application.

Mr. Thomas submitted a notarized letter from the Association’s management company stating the Association has stopped other businesses from starting in the neighborhood due to the restrictive covenants.  Chairman Coble reminded Mr. Thomas the Board could not take that into consideration.

Mr. Thomas stated he has tried to contact the property owner to see if the owner agrees to the business.
Rebuttal
Chairman Coble advised Ms. Hunter regarding the Association’s covenant issue and urged her to contact her landlord with Ms. Hunter responding her landlord, Mr. Tillman, is present pointing out he also resides in the dwelling and is her business partner.

Requests for Notification
None.

Findings of Fact

1.
Applicant seeks a special use permit pursuant to Raleigh City UDO Section 6.7.3E to operate a Live-Work Unit.

2.
The Board has considered Applicant's verified application and the evidence and the testimony adduced at the hearing.

3.
Applicant desires to operate a home bakery from the premises.

4.
Pursuant to Raleigh City UDO Section 6.7.3E, the Board has considered the following 14 requirements:

(a)
In a Residential District, a special use permit issued in accordance with Sec. 10.2.9. is required for a live-work unit.

(b)
A minimum of 1 individual must occupy the live-work unit as their primary place of residence.

(c)
The live-work unit may employ no more than 2 individuals not living on the premises at any one time.

(d)
Work space within the unit may be used as an office, studio, gallery, beauty/hair salon, or for production involving the use of hand tools and small-scale, light equipment.

(e)
Resale of such items as, but not limited to, antiques, jewelry and clothing may be permitted in addition to handmade items produced in the live-work unit.

(f)
No specialty service such as, but not limited to, dance instruction, crafts or music lessons shall be provided for a group larger than 5 persons.

(g)
No business storage or warehousing of material, supplies or equipment is permitted outdoors.  Storage is permitted in the live-work unit or a fully-enclosed accessory structure only.

(h)
Except for permitted signage, there must be no change in the outside appearance of the building or premises, or other visible evidence of the conduct of the work inside.

(i)
Signage is limited to 1 unit wall or projecting sign limited to 3 square feet in area, attached to the structure housing the live-work unit.

(j)
No equipment, vehicle or process may be used that creates excessive noise, vibration, glare, fumes, odors, or electrical interference.

(k)
Only 1 vehicle used in connection with the live-work use shall be parked or stored on the premises; provided, however, the vehicle must not be a bus, truck, van, trailer, or other vehicle over 6000 lbs., as listed on the vehicle registration form, and no advertising or reference to the use may be displayed on the vehicle in any manner.

(l)        No more than 5 customers are permitted on the premises at any one time.

(m)
The requirements for shipping and receiving of materials in connection with the business does not create excessive noise or traffic.

(n)
One additional on-site parking space is required per live-work unit.

5.
 Applicant has met all the foregoing requirements in order to operate the home bakery business.

Conclusions of Law

1.
Applicant has met the requirements of Raleigh UDO Section 6.7.3E, and the special use permit for the Live Work Unit should be issued.

2.
The decision is subject to review for fraud, material misrepresentation, or other misconduct at the proceeding or for violations on the subject property of either any provision of the Raleigh UDO or an imposed limiting condition, and if such a determination is made by the Board, its prior decision may be reversed, modified, or affirmed.

Motion

Chairman Coble moved to approve the Special Use Permit.  His motion was seconded by Mr. McLamb and received the following vote:  Ayes – 5 (Coble, McLamb, Jeffreys, Figgins, Shear); Noes – none.  Chairman Coble ruled the motion adopted and the Special Use Permit 
Granted.

After the hearing, Chairman Coble urged Ms. Hunter and Mr. Tillman talk with Mr. Thomas and contact the homeowners association regarding the covenant issue.
******************************************************************************
A-101-13 – 1/13/14

DECISION:  
Approved a 100 percent variance in the side yard setback requirements with the following conditions:


1.
Variance limited to the lessee, Christopher Rumbley: and

2.
Any greenhouse is built to conform to the standards of the National Greenhouse Association.

WHEREAS, Christopher Rumbley, lessee of 806 and 808 North Blount Street requests a variance to obviate the side yard setback requirements in section 10-2075 of the Zoning Code for property zoned Shopping Center conditional use district. 
Assistant Planning Administrator Eric Hodge (sworn) reviewed the request noting the proposed greenhouses cross property lines and that the same landlord owns both lots.  In response to questions, Mr. Hodge stated the best solution would be to recombine the lots.  He talked about how this case being similar to an earlier case involving the same landlord having a solar farm over on Century Drive.
Assistant Planning Director Travis Crane submitted copies of the approval letter for the Century Drive case (A-34-13) along with excerpts from the May 13, 2013 Board of Adjustment meeting for informational purposes.

Applicant
Attorney Andy Petesch, 916 North Blount Street (sworn) stated he was representing the applicant.

Mr. Silverstein advised Mr. Petesch the Board does not have the authority to allow structures to cross property lines; however, the Board can grant 100 percent variances.

Chairman Coble questioned whether the solar farm case involved crossing property lines with Mr. Silverstein responding in the negative; however as in the solar farm case, the property owner did not want to recombine the lots.  Mr. Silverstein reiterated the Board did not have the authority to allow building encroachments or trespass onto another property.

Attorney Petesch talked about discussions with City staff and the City Attorney’s office regarding how to proceed adding this is a good-faith effort on the part of City Farm to comply with City ordinances.  

How the Unified Development Ordinance regulations and language applied in this case was discussed with Assistant Planning Director Crane stating there is no one provision in City’s Part 10 or the UDO that addresses this situation and, after much discussion among staff and the City Attorney’s office, the decision was made to apply to obviate or “ignore” the setbacks.

Discussion took place regarding whether building permits would be required for the greenhouses with Assistant Planning Director Crane stating permits may not be required.

Discussion took place regarding placing conditions regarding the greenhouses constructed to meet certain standards with Assistant Planning Administrator Hodge pointing out if the greenhouses were built to the standards of the National Greenhouse Council no building permits would be required.

Chairman Coble questioning whether the variance could be limited to the lessee with Mr. Silverstein responding in the affirmative.

Opposition

None.

Requests for Notification

None.

Findings of Fact

1.
Applicant seeks a variance from Raleigh City Code Section 10​-2075.
2.
The Board has considered Applicant's verified application and the evidence and testimony adduced at the hearing.

3.
In order to comply with Raleigh City Code Section 10-2075, Applicant would have to recombine lots to accommodate greenhouse structures to be erected on the lots.
4.
Applicant is unable to comply with Raleigh City Code Section 10-2075 because structures will be built encroaching onto adjacent lots.

6.
The Board does not have the authority to grant variances to allow a structure to encroach onto an adjacent lot.

7.
It may not be necessary for Applicant to secure building permits for the greenhouses.  

8.
The greenhouses will be erected to conform with the standards of the National Greenhouse Association.  
9.
The character of surrounding properties would be adversely affected by the granting of the variance.

10.
Pursuant to Raleigh City Code Section 10-2141(b), the Board has considered the following relevant factors:

(a) 
The character and use of buildings and structures adjoining or in the vicinity of the property mentioned in the application.

(b)
The number of persons residing, studying, working in or otherwise occupying buildings adjoining or in the vicinity of the property mentioned in the application.

Conclusions of Law

1.
There are practical difficulties or unnecessary hardships in complying with the strict letter of the ordinance.

2.
The variance is in accordance with the general purpose and intent of the ordinance and preserves its spirit.

3.
The granting of the variance secures the public safety and welfare and does substantial justice.

4.
It is necessary and appropriate to impose the following conditions and safeguards on the issuance of the special use permit: (1) The variances are limited to the lessee, Christopher Rumbley and (2) Any greenhouse must be built to conform to the standards of the National Greenhouse Association.
5.
This decision is subject to review for fraud, material misrepresentation, or other misconduct at the proceeding or for violations on the subject property of either any provision of Chapter 10 of the Raleigh City Code or an imposed limiting condition, and if such a determination is made by the Board, its prior decision may be reversed, modified, or affirmed.

6.
If any of the conditions affixed hereto or any part thereof shall be held invalid or void, then this decision shall be void and of no effect.

Motion

Chairman Coble moved to approve a 100 percent variance in the side yard setback requirements with the following conditions: 1) the variance is limited to the lessee; and 2) the greenhouses are constructed according to National Greenhouse Council standards.  His motion was seconded by Mr. Shear and received the following vote: Ayes – 5 (Coble, Shear, McLamb, Jeffreys, Figgins); Noes – none.  Chairman Coble ruled the motion adopted and the variance with conditions is granted.
MINUTES – DECEMBER 9, 2013 BOARD OF ADJUSTMENT MEETING – TO BE APPROVED VIA E-MAIL VOTE
Chairman Coble indicated members of the Board received copies of the minutes from the November 13, 2013 meeting.  
Assistant Deputy Clerk Ralph Puccini indicated the November minutes were included in the packet in error and that he had e-mailed the December 9, 2013 meeting minutes to the Board members separately.

Following brief discussion, Chairman Coble asked the Board members to read the December 9 minutes and let the City Clerk know of any changes or corrections by Friday, January 17, 2014, and at that time, if there are no objections, the minutes would be considered approved.

REPORT OF THE BOARD’S ATTORNEY

No Report.


ADJOURNMENT
There being no further business, Chairman Coble declared the meeting adjourned at 6:30 p.m.

Ralph L. Puccini

Assistant Deputy Clerk

Clerk to the Board of Adjustment
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