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February 10, 2014


RALEIGH BOARD OF ADJUSTMENT MINUTES

The Raleigh Board of Adjustment met in regular session on Monday, February 10, 2014 at 1:00 p.m. in the City Council Chamber, Room 201 of the Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 W. Hargett Street, Raleigh, North Carolina with the following present:

Board






Staff
Charles Coble, Chairman, (City)                      John Silverstein, Attorney to the Board

J. Carr McLamb, Jr., Vice-Chairman (City)     Travis Crane, Assistant Planning Director

Tommy Jeffreys, Secretary (County)                Eric Hodge, Assistant Planning Administrator

Timothy Figgins (City)                                     Gail Smith, City Clerk

Brian Williams (City Alternate)

Ted Shear (City)

Absent:

Karen Kemerait (City Alternate)

These are summary minutes unless otherwise indicated:

Chairman Coble called the meeting to order, introduced members of the Board and staff, and read the rules of procedure.

Chairman Coble swore in Assistant Planning Director Travis Crane and Assistant Planning Administrator Eric Hodge.  Prior to testimony on each case, Chairman Coble swore in those who indicated they plan to speak.

******************************************************************************

A-89-13 – 2/10/14

DECISION:
Reversed the decision of the Raleigh Historic Development Commission
WHEREAS, Gail Wiesner, appellant, requests an appeal of a Raleigh Historic Development Commission decision 135-13-CA for property located at 516 Eculid Street to construct a new two story house, two story accessory building, driveway and sidewalk in the Residential-10 zoning District with Historic Overlay District.
Chairman Coble explained the hearing on this item occurred on January 13, 2014.  The Board postponed rendering its decision until this meeting and stated the parties could submit written responses of no greater than 10 pages to Assistant Planning Director Crane’s Office no later than 10 days prior to the hearing or January 31, 2014.  He indicated the hearing was closed on January 13 and it was directed that the item be placed on this agenda so the Board could continue their deliberations with the understanding that they would not reopen the hearing.
The members explained their views on the Board’s obligation and procedure in making a decision on this case.  They explained their views as to how to carry out the Board’s duties and the proper basis for making a decision.  The law and the fact that they are in the posture of an appellant Board and are making decision on the written record, etc.

Request for notification

None

Findings of Fact

1.
This is an appeal to the Raleigh Board of Adjustment (“Board”) from a decision of the Raleigh Historic Development Commission (“RHDC”) Decision 135-13-CA, in which Louis Cherry and Marsha Gordon (“Applicants”) filed an Application for a Certificate of Appropriateness with the RHDC on August 23, 2013, to construct a new 2-story house in the Oakwood Historic District.

2.
On September 9, 2013, the Application was considered by the Certificate of Appropriateness Committee (“Committee”) of the RHDC.

3.
The RHDC may not deny a Certificate of Appropriateness unless the proposal is “. . . incongruous with the special character of the Landmark District.”  N.C.G.S. § 160A-400.9(c).

4.
Section 4.3 of the Design Guidelines for Raleigh Historic Districts (“Guidelines”) states: “New construction within a historic district can enhance the existing district character if the proposed design and its siting reflect an understanding of the compatibility with the distinctive character of the district setting and buildings.  In fact, the introduction of a compatible but contemporary new construction project can add depth and contribute interest to the district.”

5.
The burden was on Applicants before the RHDC to produce substantial and competent evidence in support of their Application before a Certificate of Appropriateness would issue. 

6.
At a public hearing on September 9, 2013, the Committee considered a RHDC staff report that Applicants’ proposed new construction would not be incongruous with Guidelines Sections 2.1.1, 2.3.5, 2.3.7, 2.6.6, 2.6.8, 2.6.9, 4.3.1, 4.3.4, 4.3.5, 4.3.6, 4.3.7, 4.3.8, 4.3.9, 4.3.10 and 4.3.11.  The staff report also indicated that the use of Hardi panels, slate cladding and stained wood siding maybe incongruous according to Guidelines Sections 4.3.9 and 4.3.10.

7.
The Committee considered public testimony both in support of and opposition to the Application, including testimony from Tonia Tully, Preservation Planner with the City of Raleigh, who also submitted the staff report.  

8.
Following the public testimony, the Committee made findings of fact based on the staff comments with modifications and additional facts.

9.
Following the adoption of the motion to make findings of fact, the Committee reopened the public hearing for additional public comment.

10.
Following the close of the public hearing, the Committee adopted a Decision on the Application approving it in part, and continuing a determination of the material to be used in the windows in the new construction.

11.
On October 7, 2013, the Committee held a second meeting to consider the use of aluminum clad wood windows in detached new construction.  Following staff comments and public testimony, the Committee made findings of fact based on staff comments with qualifications and additional facts and approved a Decision on the Application that the use of aluminum clad wood windows in detached new construction is not incongruous.

12.
On or about November 7, 2013 and December 6, 2013, Gail Wiesner (“Wiesner”) filed Applications with the Board for Review of the Decision of the RHDC.

13.
Wiesner’s property is adjacent to and directly across the street from Applicants’ property.

14.
The review by the Board of the RHDC decision is in the nature of certiorari pursuant to NCGS § 160A-400.9(e).  The Board must review the record before the RHDC to determine whether the RHDC decision was supported by competent, material and substantial evidence, or whether it lacks a rational basis.

15.
This Review was heard at the Board’s January 13, 2014 meeting, at which time the Board heard arguments from attorneys for Wiesner and the RHDC.  The parties were permitted to furnish additional briefs for consideration by the Board, which made its final decision at its meeting on February 10, 2014.

16.
Guideline 4.3.1 requires the siting of new construction to be “. . . compatible with surrounding buildings that contribute to the overall character of the historical district. . .” as related to orientation.  The Application indicates the orientation of the new construction would be with the long side to the street, which is rare in the Oakwood District.

17.
Guideline 4.3.6 requires new buildings to be designed to be “. . . compatible with surrounding buildings that contribute to the overall character of the Historic District in terms of . . . roof shape.”  The proposed new construction has multiple unconnected roofs with shallow pitches unlike any other building in the Oakwood District.

18.
Guideline 4.3.11 requires buildings to be designed to be compatible with historic buildings.  Applicants’ proposed construction design is suggestive of mid-century modern homes, which is a contemporary design that is not found in the Oakwood District.

19.
Guideline 4.3.10 requires the use of materials and finishes in new construction “. . . that are compatible with historic materials and finishes found in the surrounding buildings that contribute to the special character of the Historic District in terms of composition, scale, module, pattern, detail, texture, finish, color and sheen.”  The siding proposed does not appear on any other buildings in the Oakwood District.  Further, slate is not used as cladding on any other structures in the Oakwood District.  

20.
In the Guidelines, the Oakwood Historic District is noted to have a diverse collection of architecture; however, the modernist style of the proposed structure is not compatible with the overall character of the Oakwood Historic District.

21.
The evidence utilized by Applicants before the RHDC analyzes the use of specific materials and design features in comparison with existing homes in the district, but did not address the combined effect of those features and designs on compatibility with other structures in the Oakwood District.

Conclusions of Law

1.
There was no comprehensive comparison in the RHDC’s analysis as to whether the modernist design of Applicants’ proposed new construction met the Guidelines as related with compatibility with other structures in the historic district.

2.
There is no rational basis for connecting the design of Applicants’ proposed new construction with the rest of the Oakwood Historic District.

3.
The determination that the proposed new construction is not incongruous is inconsistent with the Guidelines and is therefore arbitrary and capricious.

Motion

Chairman Coble moved to uphold the decision of the Raleigh Historic Development Commission Decision 135-13-CA.  His motion was seconded by Mr. McLamb and put to a vote with results as follows:  Ayes – 2(Coble, McLamb); Noes – 3 (Jeffreys, Figgins, Shear).  Chairman Coble ruled that the motion failed on a 2-3 vote.

Mr. Shear moved that the Board reverse the decision of the Raleigh Historic Development Commission Decision 135-13-CA.  His motion was seconded by Mr. Figgins and put to a vote with results as follows:  Ayes – 3 (Jeffreys, Figgins, Shear); Noes – 2 (McLamb, Coble).  Chairman Coble ruled the motion approved and the Raleigh Historic Development Commission’s decision is reversed.
******************************************************************************

A-96-13 – 2/10/14

DECISION:
Withdrawn at the request of the applicant

WHEREAS, Jay Sunde II, lessee of 11010 Raven Ridge Road, requests a special use permit for a day case center pursuant to section 10-2144 of the Zoning Code on property zoned Residential-15 and shopping Center with Planned Development Overlay District and Urban Watershed Protection Overlay District.
******************************************************************************

A-98-13 – 02/10/14
DECISION:  Approved the variance to allow a lot to be created for the existing Pergola to remain.

WHEREAS, Murdock and Gannon Construction Company, property owners of 3261 Landing Falls Lane, requests (1) a 17.3 foot front yard setback variance; (2) a 12 foot side street variance; (3) a seven foot side yard setback variance; and (4) a 26 foot rear yard setback variance specified in Sections 10-2075 of the Zoning Code.  The variances are requested to facilitate a property subdivision with respect to an existing pergola for property zoned Residential-4.

Planning Administrator Hodge (sworn) reviewed the application explaining the property is located in an R-4 cluster development.  He explained this was developed prior the UDO.  The pergola was built on a residential corner lot to be a feature for the development.  The owner of the lot does not want the responsibility of the pergola so the request is to subdivide the corner lot and create a stand-alone lot to be owned by the HOA for the pergola.  That is the lot which needs the variance.  Staff has no objection to this request.  
Applicant

Steve Gannon (sworn) stated the case had been outlined appropriately and he would answer questions.

Chairman Coble closed the hearing but reopened the hearing to allow additional testimony.
Tray Woodcock (sworn) answered questions as to the actual variance which would be needed to legalize the pergola on the separate lot. 

Opposition

None

Requests for Notification

None

Findings of Fact

1.
Applicant seeks a variance from Raleigh City Code Section 10​-2075 to legalize an existing pergola.
2.
The Board has considered Applicant's verified application and the evidence and testimony adduced at the hearing.

3.
In order to comply with Raleigh City Code Section 10-2075, Applicant would have to meet all applicable setback requirements for structures in the Zoning District.
4.
Applicant is unable to comply with Raleigh City Code Section 10-2075 because the lot is being recombined so that there is a dwelling on one lot and the pergola on a different lot.

5.
Currently both the dwelling and the pergola are on the same lot.

6.
The recombination would not necessitate the granting of variances for the existing dwelling.

7.
The pergola was designed to be a feature of the subdivision, and not a part of the specific lot.  

8.
The character of surrounding properties would not be adversely affected by the granting of the variance.

9.
Denial of the variance would result in insignificant public benefit but would greatly harm Applicant.

10.
Pursuant to Raleigh City Code Section 10-2141(b), the Board has considered the following relevant factors:

(a) 
The character and use of buildings and structures adjoining or in the vicinity of the property mentioned in the application.

(b) 
The number of persons residing, studying, working in or otherwise occupying buildings adjoining or in the vicinity of the property mentioned in the application.

Conclusions of Law

1.
There are practical difficulties or unnecessary hardships in complying with the strict letter of the ordinance.

2.
The variance is in accordance with the general purpose and intent of the ordinance and preserves its spirit.

3.
The granting of the variance secures the public safety and welfare and does substantial justice.

4.
This decision is subject to review for fraud, material misrepresentation, or other misconduct at the proceeding or for violations on the subject property of either any provision of Chapter 10 of the Raleigh City Code or an imposed limiting condition, and if such a determination is made by the Board, its prior decision may be reversed, modified, or affirmed.
Motion

Chairman Coble moved approval of the variances to allow creation of a lot to enable the existing pergola to remain.  His motion was seconded by Mr. McLamb and put to a vote with results as follows: Ayes – 5 (Jeffreys, Figgins, Shear, McLamb, Coble); Noes – none.  Chairman Coble ruled the motion adopted and the variances approved.

******************************************************************************

A-99-13 – 2/10/14
DECISION:
Approved a one-year extension of the approval for a variance as outlined in A-69-12 to construct a solid six foot fence.
WHEREAS, David Bevan, property owner of 2001 Sierra Drive, requests an extension of the approval of variance A-69-12 to construct a fence for property zoned Residential-4.
Assistant Planning Administrator Eric Hodge (sworn) reviewed the request pointing out the Board approved a variance for this property, however the time had expired.  The applicant is asking for the variance to be extended pointing out this relates to the removal of the fence in connection with a road improvement project.  Mr. Hodge pointed out since that approval the City has adopted the UDO and the topography map and Lake Wheeler Road was reclassified.  It is now a two-lane divided avenue and adjacent to R-4 zoning.  Based on that, the applicant would no longer require a variance if he is simply replacing the fence in the same location.  He stated the applicant was not specific as to the type of fence.  After questions from Attorney Silverstein, it was pointed out initially there was a slope easement involved but that was for construction only. 
Applicant

David Bevan (sworn) pointed out the original fence that was there was a chain link fence.  He explained the construction which includes a sidewalk and pointed out in order to improve the appearance of his property, they want to replace the chain link fence with a wooden fence and plantings.  He stated the fence would go in the same location.  The location of the landscaping was also discussed.  Whether Mr. Bevan actually needs a variance was discussed.  Discussion took place regarding the fact that the Board had approved a variance but he could not erect the fence until such time as the road construction was complete.  Mr. Shear pointed out he did not think the original variance was for a solid fence.  Discussion also took place regarding the UDO requirements and the time period for getting a permit.
Opposition

None

Requests for Notification

None

Findings of Fact

1.
Applicant seeks a one year extension of time for the variance granted in A-69-12.

2.
The Board has considered Applicant's verified application and the evidence and testimony adduced at the hearing.
3.
In the previous Board of Adjustment case, Applicant was granted a variance to erect a solid 6’ fence within 20’ of the Lake Wheeler Road right-of-way.  

4.
The variance was necessitated by the widening of Lake Wheeler Road. 

5.
The project has not been completed, but the time has expired for Applicant to secure the necessary permits for the variance to remain active.

6.
Applicant intends to commence construction of the fence within the next year.

Conclusion of Law

1.
Applicant has produced sufficient evidence for a granting of a one year extension of time for the variance, and the request should be approved.

Motion
Chairman Coble moved to approve the request for an extension of the variance for one year with the condition that the fence could be solid but not exceed six feet in height.  His motion was seconded by Mr. Figgins and put to a vote with results as follows:  Ayes – 5 (Coble, McLamb, Jeffreys, Figgins, Shear); Noes – none.  Chairman Coble ruled the motion adopted and the variances approved.
******************************************************************************

A-1-14 – 2/10/14
DECISION:
Approved Special Use Permit for a remote parking lot at 2 Henderson Street.
WHEREAS, Meetinghouse Properties, LLC, property owners of 2 Henderson Street, request a Special Use Permit for a remote parking lot pursuant to Section 6.4.7C of the Unified Development Ordinance on property zoned Neighborhood Mixed Use – 3 CUD.

Assistant Planning Administrator Eric Hodge (sworn) explained rezoning case Z-29-13 Hillsborough Street pointing out it involved remote parking facilities.  He explained how this was changed under the UDO, explained Code Section 7.1.5B which indicated a remote parking facility must be within 660 feet from the principal development and this particular use would be 350 feet.  He explained it meets the various requirements pointing out they do not plan to charge for parking, talked about the zoning districts, how it meets the zoning district transition protective yards, etc.
Mr. Hodge pointed out the applicant could have chosen to combine the lots and the parking would be on-site but they chose not to do that.  In response to questions from Chairman Coble, Mr. Hodge pointed out the City does not have a preference as to whether the applicant combines the lots or request a Special Use Permit, either would satisfy the code. 

Applicant

Kimberly Siran asked to testify.  In response to questions, she pointed out she is not the owner or an attorney, therefore she could not testify.  
During discussion on the case a gentleman asked to speak.  
Brian Wallace, Currituck Drive, (sworn) indicated he works with the owner and explained they have gone through the Planning Commission, rezoning, City Council, meeting with the neighborhood, and there was no opposition.  The neighborhood was excited as they felt it would improve the property.  

Opposition

None

Requests for Notification

None

Findings of Fact

1.
Applicant seeks a special use permit pursuant to Section 6.4.7(c) of the UDO to provide parking on a remote parking lot.

2.
The Board has considered Applicant's verified application and the evidence and testimony adduced at the hearing.
3.
Applicant owns adjacent properties in the neighborhood mixed use district, one of which is used for the principal use, and he other is used for parking for the principal use.

4.
Section 7.1.5(b) of the UDO requires the parking to be within 660’ of the principal development, and in this case it is 350’.

5.
The parking will serve the principal structure, and there will be no charge for parking.

6.
Appropriate transitional protective yards will be installed.

7.
Based on the application, including the plot plan, and the testimony at the hearing, Applicant has satisfied the requirements of Raleigh UDO Section 6.4.7(c).
Conclusions of Law

1.
Applicant has satisfied the requirements of Raleigh UDO Section 6.4.7(c) and the special use permit for remote parking should be issued.

2.
The decision is subject to review for fraud, material misrepresentation, or other misconduct at the proceeding or for violations on the subject property of either any provision of the Raleigh UDO or an imposed limiting condition, and if such a determination is made by the Board, its prior decision may be reversed, modified, or affirmed.

Motion

Chairman Coble moved that the conditions for a special use permit as outlined have been met therefore moved approval of the Special Use Permit for a remote parking lot at 2 Henderson Street.  His motion as seconded by Mr. Shear with the following vote:  Ayes – 5 (Coble, McLamb, Jeffreys, Figgins, Shear); Noes – none.  Chairman Coble ruled the motion adopted and the Special Use Permit granted.

******************************************************************************

A-2-14 – 02/10/14
DECISION:
Approved a Special Use Permit for a pool with a lineal dimension greater than 65 feet as requested.

WHEREAS, Center 207, LLC, developers of property at 11041 Common Oaks Drive, requests a special use permit for a pool with a linear dimension greater than 65 feet as required by Section 10-2072 in accordance with Section 10-2144:  “recreational use restricted to membership – not for profit” on property zoned Thoroughfare district CUD and Urban Watershed Protection Overlay District.

Assistant Planning Administrator Eric Hodge (sworn) explained the location pointing out this is a swimming pool in a community and explained the code requirement.  Planner Hodge indicated this type issue would not come before the Board under the UDO.  He pointed out the pool would not or could not be used for competitive events.  It is a standard pool and the design makes the pool longer than 65 feet.  It is a 54.81 acre parcel.  He stated staff has no objection pointing out all of the responses are adequate and explained how the development was originally approved.  The Chairman opened the hearing.
Applicant

William Davis (sworn) pointed out he is vice-president of construction and he has Power of Attorney from the land owner for this issue.  Chairman Coble stated the Board could not hear testimony explaining an entity cannot represent itself and he does not think the owner has the right to designate a non attorney so they would not hear from Mr. Davis.
Attorney John Silverstein indicated this section has been in the code forever and it related to making sure that there was plenty of parking, good traffic flow, etc.  However, this type pool is restricted to the residents.  

Opposition

None

Requests for Notification

None

Findings of Fact

1.
Applicant seeks a special use permit pursuant to Raleigh City Code Section 10-2144.

2.
The Board has considered Applicant's verified application and the evidence and the testimony adduced at the hearing.

3.
Applicant owns an apartment complex and intends to install a swimming pool with a linear dimension of grater than 65’.

4.
Raleigh City Code Section 10-2072 requires a special use permit to install a swimming pool with a dimension greater than 65’ in length.

5.
The pool will not be used in competitive swim meets, and is restricted to the residents of the apartment complex only.

6.
Based on the application, including the plot plan, and the testimony at the hearing, Applicant has satisfied the requirements of Raleigh City Code Section 10-2144(b)(recreational use restricted to membership-not for profit).

Conclusions of Law

1.
Applicant has met the requirements of Raleigh City Code Section 10-2144, and the special use permit for the swimming pool should be issued.

2.
The decision is subject to review for fraud, material misrepresentation, or other misconduct at the proceeding or for violations on the subject property of either any provision of Chapter 10 of the Raleigh City Code Section or an imposed limiting condition, and if such a determination is made by the Board, its prior decision may be reversed, modified, or affirmed.

Motion

Mr. Shear moved approval for a Special Use Permit for a pool with a lineal dimension greater than 65 feet as requested.  His motion was seconded by Chairman Coble and put to a vote which received the following vote:  Ayes – 5 (Coble, McLamb, Jeffreys, Figgins, Shear); Noes – none.  Chairman Coble ruled the motion adopted and the Special Use Permit granted.
*****************************************************************************

A-3-14 – 02/10/14
DECISION:
Approved a Special Use Permit for a pool with a lineal dimension greater than 65 feet as requested.

WHEREAS, Center 205, LLC, developers of property at 6300 Western Boulevard, request a special use permit for a pool with a linear dimension greater than 65 feet as required by Section 10-2072 in accordance with Section 10-2144; “recreational use restricted to membership – not for profit” on property zoned Thoroughfare district CUD, Residential-4, Office & Institution-2 CUD and Conservation Management CUD with Special Highway Overlay District – 1.

Assistant Planning Administrator Eric Hodge (sworn) indicated this case would not be before the Board had it been approved under the UDO.  He explained the location situation, the 1987 zoning case and GH-7-12.  He stated this meets all of the requirements.  
Applicant

No one spoke as it had been ruled that the Vice-President of Construction for the developers was not able to speak as he is not the owner or an attorney.
Opposition

None

Requests for Notification

None

Findings of Fact

1.
Applicant seeks a special use permit pursuant to Raleigh City Code Section 10-2144.

2.
The Board has considered Applicant's verified application and the evidence and the testimony adduced at the hearing.

3.
Applicant owns an apartment complex and intends to install a swimming pool with a linear dimension of greater than 65’.

4.
Raleigh City Code Section 10-2072 requires a special use permit to install a swimming pool with a dimension greater than 65’ in length.

5.
The pool will not be used in competitive swim meets, and is restricted to the residents of the apartment complex only.

6.
Based on the application, including the plot plan, and the testimony at the hearing, Applicant has satisfied the requirements of Raleigh City Code Section 10-2144(b)(recreational use restricted to membership-not for profit).

Conclusions of Law

1.
Applicant has met the requirements of Raleigh City Code Section 10-2144, and the special use permit for the swimming pool should be issued.

2.
The decision is subject to review for fraud, material misrepresentation, or other misconduct at the proceeding or for violations on the subject property of either any provision of Chapter 10 of the Raleigh City Code Section or an imposed limiting condition, and if such a determination is made by the Board, its prior decision may be reversed, modified, or affirmed.

Motion

Mr. Shear moved approval of the request for a Special Use Permit for a pool with a lineal dimension greater than 65 feet as requested as it meets all requirements of the code.  His motion was seconded by Chairman Coble and put to a vote which received the following vote:  Ayes – 5 (Coble, McLamb, Jeffreys, Figgins, Shear); Noes – none.  Chairman Coble ruled the motion adopted and the Special Use Permit granted.
MINUTES – JANUARY 13, 2014 – TO BE APPROVED VIA EMAIL VOTE
Chairman Coble pointed out the minutes received in the packet included only 18 pages with it being pointed out there were three pages missing.  Following brief discussion, Chairman Coble asked the City Clerk to email the January 13, 2014 minutes to the Board members.  He asked member to let him know of any changes or corrections within two days and at that time if there are no objections the minutes would be considered approved.  
*****************************************************************************

REPORT OF THE BOARDS’ ATTORNEY

No Report
*****************************************************************************

STAFF COMMENTS

Planner Crane reminded Board members of a seminar to be hosted by Wake County and conducted by the Institute of Government.  He stated he had provided information but would send out reminders.

Various Board members indicated the case report were submitted in the packet have been very helpful and are a nice resource. 

Mr. Crane reported the City Council did approve the Board of Adjustment Bylaws.

ADJOURNMENT

There being no further business, Chairman Coble declared the meeting adjourned at 2:40 p.m.

Gail G. Smith

City Clerk
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